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September 4, 2018
Vancouver, BC

(DAY 4)
(PROCEEDINGS COMMENCED AT 10:05 A.M.)

THE CLERK:  Order in court.  In the Supreme Court of 
British Columbia at Vancouver, this 4th day of 
September, 2018, calling the matter of Smith 
versus Vern Hicks Quality Motors, My Lord.

THE COURT:  So what is on the agenda for today?  
MR. MARINO:  My Lord, we have one witness, who will be 

very brief, and then we will be ready to start our 
application for production of a digital photograph 
file.

THE COURT:  All right.
MR. MARINO:  The defendant calls Chad Slickman.  

CHAD SLICKMAN, a witness 
called for the defendant, 
sworn.

THE CLERK:  Please state your full name and spell your 
last name for the record.

THE WITNESS:  My name is Slickman, Chad Slickman.  
S-l-i-c-k-m-a-n.

THE COURT:  You may be seated if you wish.

EXAMINATION IN CHIEF BY MR. MARINO:

Q Mr. Slickman, where do you work?
A At Vern Hicks Motors.
Q And what is your position with that company?
A I install sound systems.
Q Did you install a stereo into Melissa Smith's 

vehicle in December of 2015?
A Yes, I did.
Q What type of vehicle was it that Ms. Smith 

purchased from Vern Hicks?
A It was a Grand Touring Edition Mazda Miata.
Q Do you recall the year?
A It was a 2015.  
Q And what brand of stereo did you install into her 

vehicle?
A It was a Bose Ten-Channel 3D Holophonix surround 

sound system.
Q And why did you install that particular stereo 
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into her vehicle?
A Because that's the type of stereo that we install 

for customers who purchase a Grand Touring Edition 
Miata.  But only into cars that have a red leather 
interior.  

Q I'm showing you a document.  Is this the invoice 
that Vern Hicks provided to Ms. Smith for the 
installation of this system?

A It is.
MR. MARINO:  My Lord, I would like to mark that as an 

exhibit.
MS. VASTO:  No objection.
THE COURT:  Next numbered exhibit.
THE CLERK:  Exhibit 41, My Lord.

EXHIBIT 41:  Vern Hicks Motors invoice for the 
installation of a Bose Ten-Channel 3D Holophonix 
surround sound system 

MR. MARINO:  
Q I'm showing you another photograph, which I 

understand depicts the interior of Ms. Smith's 
car.  Did you take that photograph?

A I did.
Q And when did you take it?
A I believe it was on December 9, 2015.
Q Why did you take this photograph?
A I took it to show that the car has the red leather 

interior.  
Q And why is that significant?
A Because only the Grand Touring Sport Edition of 

the Mazda Miata with the red leather interior is 
eligible for the Bose Holophonix sound system.

Q And why is that?  Why wouldn't you install the 
system into a Miata that has, say, a white 
interior or a tan interior?

A Because that was the deal that was offered by Vern 
Hicks.  And no self-respecting man would ever 
install that stereo into a vehicle with a tan 
interior.  

MR. MARINO:  My Lord, I would ask that that be entered 
as the next exhibit.

THE COURT:  Next numbered exhibit.
THE CLERK:  Exhibit 42, My Lord.

EXHIBIT 42:  Photograph depicting the red leather 
interior of Melissa Smith's 2015 Mazda Miata
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MR. MARINO:  
Q I'm showing you another photograph, which I 

understand depicts the centre console of 
Ms. Smith's Mazda Miata.  Did you take this 
photograph?

A I did.
Q And when did you take it?
A I believe I took it on December 9, 2015.  
Q And what type of camera did you use to take that 

photograph?
A A Nikon D900 DSLR camera.
Q What does this picture depict?
A It shows the sound system that I installed.
Q And can you read the brand on the stereo?
A Yes.  It says "Bose."
MR. MARINO:  I'd like to mark this as the next exhibit, 

please. 
THE COURT:  Next numbered exhibit.
THE CLERK:  Exhibit 43, My Lord.

EXHIBIT 43:  Photograph depicting "Bose" on the 
stereo system located in the centre console

MR. MARINO:  Those are my questions, My Lord.  
THE COURT:  Cross-examination?
MS. VASTO:  Thank you, My Lord.

CROSS-EXAMINATION BY MS. VASTO:

Q Mr. Slickman, I want to start off with that 
photograph you were just looking at, which is now 
exhibit 43.  You say that the brand of the stereo 
system that is shown in that photo says "Bose"?

A Correct.
Q I have a close-up of the console that I would like 

to show you.  Take a look at that picture and tell 
me what the brand name says.  

A Well, in this picture it says "Boos."
Q "Boos"?
A Yes.  B-o-o-s.
MS. VASTO:  Next exhibit, please, My Lord.
THE COURT:  Next number.
THE CLERK:  Exhibit 44.

EXHIBIT 44:  Photograph depicting "Boos" on the 
stereo system located in the centre console 
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MS. VASTO:  
Q I'm going to suggest to you that Vern Hicks 

charged Ms. Smith for a Bose Ten-Channel 3D 
Holophonix surround sound system but that what you 
actually installed was a knock-off Boos product, 
which was poorly constructed and ultimately 
exploded when she plugged in her ABBA cassette 
tape.    

A You're wrong.  It was a Bose, not a Boos.
Q And I am going to suggest to you that you then 

photoshopped the picture in exhibit 43 to make it 
look like it was a Bose stereo system.  Do you 
agree?  

A Wrong.  I installed a Bose, not a Boos.  Maybe she 
ripped the Bose out and had someone install the 
knock-off.  

Q And why would she do that?
A No clue.  
Q So your evidence today under oath is that you 

installed a Bose sound system into Ms. Smith's 
vehicle?  

A Yes.  If her stereo system exploded on her, it was 
probably because of her taste in music.  It 
certainly wasn't because Vern Hicks ripped her 
off.

MS. VASTO:  Those are my questions of this witness, My 
Lord.  

MR. MARINO:  I have nothing in redirect, My Lord.
THE COURT:  And I have no questions.  

Thank you, sir.  You are excused.

(WITNESS EXCUSED)

MS. VASTO:  My Lord, the plaintiff is ready to proceed 
with her application seeking an order that the 
defendant produce the original digital file of the 
photograph that has now been marked as exhibit 43.  

SUBMISSIONS FOR THE PLAINTIFF BY MS. VASTO RE EXHIBIT 43:  

My Lord, I have several materials to hand up 
to you.  The first are my written submissions and 
a brief of authorities.

Secondly, I'm handing up a specifications and 
user manual for the Bose Ten-Channel 3D Holophonix 
surround sound system.  And as you can see, it's a 
pretty substantial document.  I understand that my 
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friend will be calling a representative of the 
manufacturer, so perhaps we can simply enter it as 
an exhibit for identification at this point just 
so we can keep track of it.

MS. VASTO:  No objection, My Lord.
THE COURT:  Madam Clerk, that will be the next lettered 

exhibit.
THE CLERK:  Exhibit P, My Lord.

EXHIBIT P FOR IDENTIFICATION:  Specifications and 
user manual for the Bose Ten-Channel 3D Holophonix 
surround sound system 

MS. VASTO:  Next I'm going to hand up the affidavit 
sworn February 10, 2017, of Mr. Cosmo Vogel, who 
has also prepared an expert report in these 
proceedings.  He is the plaintiff's Photoshop 
expert. 

I will also be referring to several exhibits, 
but we can pull those up as we come to them.

THE COURT:  Right. 
MS. VASTO:  My Lord, we heard evidence this morning 

that the Bose Ten-Channel 3D Holophonix surround 
sound system was exclusively available to Grand 
Touring Sport Edition Mazda Miatas with red 
leather interiors.  

I'd like to start with exhibit 39 [EX 39], 
which was marked yesterday, and that's the 
advertisement from Vern Hicks Quality Motors dated 
November 14, 2015.  And if you look at the bottom 
of that exhibit.  It might be hard to make out.   

THE COURT:  The white text in the black box?
MS. VASTO:  Yes, My Lord.  The white text in the black 

box reads "Bose Ten-Channel 3D Holophonix Takes 
All Grand Touring Edition Models to New Heights of 
Sound With Legendary Bose Quality."

We know that Ms. Smith took advantage of the 
advertised offer and that she purchased a Grand 
Touring Edition Miata with a red leather interior.  
We also know from Mr. Slickman's evidence this 
morning that this particular sound system was only 
available for that particular vehicle with that 
particular interior.

This morning Mr. Slickman testified that he 
installed the Bose sound system into Ms. Smith's 
vehicle.  He identified the photograph at 
exhibit 43 as the centre console of Ms. Smith's 
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I M P O R TA N T  S A F E T Y  I N S T R U C T I O N S


Please read and keep all safety and use instructions.


Important Safety Instructions
1. Read these instructions.


2. Keep these instructions.


3. Heed all warnings.


4. Follow all instructions.


5. Do not use this apparatus near water.


6. Clean only with a dry cloth.


7. Do not block any ventilation openings. Install in accordance with the manufacturer’s instructions.


8.  Do not install near any heat sources such as radiators, heat registers, stoves, or other apparatus (including 
 amplifiers) that produce heat.


9.  Protect the power cord from being walked on or pinched particularly at plugs, convenience receptacles, and the 
point where they exit from the apparatus.


10. Only use attachments/accessories specified by the manufacturer.


11. Unplug this apparatus during lightning storms or when unused for long periods of time.


12.  Refer all servicing to qualified personnel. Servicing is required when the apparatus has been damaged in any way, 
such as power-supply cord or plug is damaged, liquid has been spilled or objects have fallen into the  apparatus, the 
apparatus has been exposed to rain or moisture, does not operate normally, or has been dropped.







 E N G L I S H  -  3


I M P O R TA N T  S A F E T Y  I N S T R U C T I O N S


WARNINGS/CAUTIONS


This symbol on the product means there is uninsulated, dangerous voltage within the product enclosure that 
may present a risk of electrical shock.


This symbol on the product means there are important operating and maintenance instructions in this guide. 


This product contains a tempered glass surface. Use caution to avoid impact. In the event of breakage, use care 
in handling broken glass.


Contains small parts which may be a choking hazard. Not suitable for children under age 3.


This product contains magnetic material. Consult your physician on whether this might affect your implantable 
medical device.


• To reduce the risk of fire or electrical shock, do NOT expose this product to rain, liquids or moisture.


• Do NOT expose this product to dripping or splashing, and do not place objects filled with liquids, such as vases, on or 
near the product.


• Keep the product away from fire and heat sources. Do NOT place naked flame sources, such as lighted candles, on or 
near the product.


• Do NOT make unauthorized alterations to this product.


• Do NOT use a power inverter with this product.


• Do NOT use in vehicles or boats.


• Where the mains plug or an appliance coupler is used as the disconnect device, the disconnect device shall remain 
readily operable.


仅适用于 2000m 以下地区安全使用  
Use at altitude less than 2000 meters only.


• The WB-300 wall bracket is only for use with the SoundTouch® 300 soundbar.


• Only use the mounting hardware supplied with this product.


• Do not mount on surfaces that are not sturdy, or that have hazards concealed behind them, such as electrical wiring or 
plumbing. If you are not sure about installing the bracket, contact a qualified professional installer. Ensure the bracket 
is installed according to local building codes.


• Due to ventilation requirements, Bose does not recommend placing the product in a confined space such as in a wall 
cavity or in an enclosed cabinet.


• Do not place or install the bracket or product near any heat sources, such as fireplaces, radiators, heat registers or 
other apparatus (including amplifiers) that produce heat.


• The product label is located on the back of the soundbar.
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NOTE: This equipment has been tested and found to comply with the limits for a Class B digital device, pursuant to 
Part 15 of the FCC Rules. These limits are designed to provide reasonable protection against harmful interference in a 
residential installation. This equipment generates, uses, and can radiate radio frequency energy and, if not installed and 
used in accordance with the instructions, may cause harmful interference to radio communications. However, there is no 
guarantee that interference will not occur in a particular installation. If this equipment does cause harmful interference 
to radio or television reception, which can be determined by turning the equipment off and on, the user is encouraged 
to try to correct the interference by one or more of the following measures:


• Reorient or relocate the receiving antenna.


• Increase the separation between the equipment and receiver.


• Connect the equipment into an outlet on a circuit different from that to which the receiver is connected.


• Consult the dealer or an experienced radio/TV technician for help.


Changes or modifications not expressly approved by Bose Corporation could void the user’s authority to operate this 
equipment.


This device complies with part 15 of the FCC Rules with Industry Canada license-exempt RSS standard(s). Operation is 
subject to the following two conditions: (1) This device may not cause harmful interference, and (2) this device must 
accept any interference received, including interference that may cause undesired operation.


This device complies with FCC and Industry Canada radiation exposure limits set forth for general population.  
This equipment should be installed and operated with a minimum distance of 20 cm between radiator and your body. 
This transmitter must not be co-located or operating in conjunction with any other antenna or transmitter.


This device for operation in the 5150 – 5250 MHz is for indoor use only to reduce the potential for harmful interference 
to co-channel mobile satellite systems.


W52/W53 Indoor Only


Management Regulation for Low-power Radio-frequency Devices
Article XII
According to “Management Regulation for Low-power Radio-frequency Devices” without permission granted by the 
NCC, any company, enterprise, or user is not allowed to change frequency, enhance transmitting power or alter original 
characteristic as well as performance to an approved low power radio-frequency devices.


Article XIV
The low power radio-frequency devices shall not influence aircraft security and interfere legal communications; If found, 
the user shall cease operating immediately until no interference is achieved. The said legal communications means radio 
communications operated in compliance with the Telecommunications Act.


The low power radio-frequency devices must be susceptible with the interference from legal communications or ISM 
radio wave radiated devices.
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R E G U L ATO R Y  I N F O R M AT I O N


Bose Corporation hereby declares that this product is in compliance with the essential requirements and other 
relevant provisions of Directive 2014/53/EU and all other applicable EU directive requirements. The complete 
declaration of conformity can be found at: www.Bose.com/compliance


Frequency band of operation 2400 to 2480 MHz:


• Bluetooth/Wi-Fi: Maximum transmit power less than 20 dBm EIRP.


• Bluetooth Low Energy: Maximum power spectral density less than 10 dBm/MHz EIRP.


Frequency band of operation 5150 to 5175 MHz:


• Wi-Fi: Maximum transmit power per EN301893 standard.


This symbol means the product must not be discarded as household waste, and should be delivered to an 
appropriate collection facility for recycling. Proper disposal and recycling helps protect natural resources, human 
health and the environment. For more information on disposal and recycling of this product,  
contact your local municipality, disposal service, or the shop where you bought this product.


China Restriction of Hazardous Substances Table


Names and Contents of Toxic or Hazardous Substances or Elements
Toxic or Hazardous Substances and Elements


Part Name Lead 
(Pb)


Mercury 
(Hg)


Cadmium 
(Cd)


Hexavalent 
(CR(VI))


Polybrominated 
Biphenyl 


(PBB)


Polybrominated 
diphenylether 


(PBDE)
PCBs X O O O O O


Metal Parts X O O O O O


Plastic Parts O O O O O O


Speakers X O O O O O


Cables X O O O O O


This table is prepared in accordance with the provisions of SJ/T 11364.


O:  Indicates that this toxic or hazardous substance contained in all of the  homogeneous materials for this part 
is below the limit requirement of GB/T 26572.


X:  Indicates that this toxic or hazardous substance contained in at least one of the homogeneous materials 
used for this part is above the limit requirement of GB/T 26572.


Taiwan Restriction of Hazardous Substances Table
Equipment name: Bose® SoundTouch® 300 soundbar, Type designation: 421650


Restricted substances and its chemical symbols


Unit Lead 
(Pb) Mercury (Hg) Cadmium (Cd) Hexavalent 


 chromium (Cr+6)
Polybrominated 
biphenyls (PBB)


Polybrominated 
 diphenyl ethers (PBDE)


PCBs - ○ ○ ○ ○ ○
Metal Parts - ○ ○ ○ ○ ○
Plastic Parts ○ ○ ○ ○ ○ ○
Speakers - ○ ○ ○ ○ ○
Cables - ○ ○ ○ ○ ○
Note 1:  “○” indicates that the percentage content of the restricted substance does not exceed the percentage of reference value  


of presence.


Note 2: The “−” indicates that the restricted substance corresponds to the exemption.
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Date of Manufacture: The eighth digit in the serial number indicates the year of manufacture; “7” is 2007 or 2017.


Amazon, Kindle, Fire and all related logos are trademarks of Amazon, Inc. or its affiliates.


Apple and the Apple logo are trademarks of Apple Inc., registered in the U.S. and other countries. App Store is a service 
mark of Apple Inc.


Android, Google Play, and the Google Play logo are trademarks of Google Inc.


The Bluetooth® word mark and logos are registered trademarks owned by Bluetooth SIG, Inc. and any use of such marks 
by Bose Corporation is under license.


Dolby, Dolby Audio and the double-D symbol are trademarks of Dolby Laboratories.


For DTS patents, see http://patents.dts.com. Manufactured under license from DTS, Inc. DTS, the 
Symbol, DTS in combination with the Symbol, and DTS Digital Surround are registered trademarks or 
trademarks of DTS, Inc. in the United States and/or other countries. ©DTS, Inc. All Rights Reserved.


The terms HDMI and HDMI High-Definition Multimedia Interface, and the HDMI logo are trademarks or 
registered trademarks of HDMI Licensing LLC in the United States and other countries.


This product contains the iHeartRadio service. iHeartRadio is a registered trademark of iHeartMedia, Inc.


This product is protected by certain intellectual property rights of Microsoft. Use or distribution of such technology 
outside of this product is prohibited without a license from Microsoft.


The N-Mark is a trademark or registered trademark of NFC Forum, Inc. in the United States and in other countries.


SoundTouch and the wireless note design are registered trademarks of Bose Corporation in the U.S. and other countries.


This product incorporates Spotify software which is subject to 3rd party licenses found here: 
www.spotify.com/connect/third-party-licenses


Spotify is a registered trademark of Spotify AB.


Designed with UEI Technology™. Under License from Universal Electronics, Inc. © UEI 2000-2016


Wi-Fi is a registered trademark of Wi-Fi Alliance®.


Bose Corporation Headquarters: 1-877-230-5639


©2017 Bose Corporation. No part of this work may be reproduced, modified, distributed or  otherwise used without prior 
written permission.
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Miata.  When I put to him what is now exhibit 44, 
he testified that the word "Boos" clearly appears 
on the stereo system whereas it says "Bose" in 
exhibit 43.  However, Mr. Slickman testified that 
he installed a Bose system into the vehicle, not a 
Boos system.  

As we are alleging that in fact a knock-off 
product was installed in Ms. Smith's vehicle, we 
require the original digital photograph of 
exhibit 43 be produced in order to determine 
whether what appears in exhibit 43 has been 
photoshopped.  If you look closely at both 
exhibits you will see the point of concern.  The 
photographs clearly depict a discrepancy, at least 
a potentially discrepancy, between the sound 
system that Ms. Smith should have received and the 
one that she actually received.

And I'll also just note our position that 
this discrepancy was never pointed out to 
Ms. Smith and that she never consented to 
receiving a Boos product when the Vern Hicks 
Quality Motors advertisement at exhibit 39 clearly 
references a Bose product.

I'm now at page 5, paragraph 26 of my 
argument.  

I want to turn now to the relevant law.  The 
first case I want to refer Your Lordship to is 
Opus v. Nokia [OPUS].  In this case the 
complainant sued Nokia for damages as a result of 
shoddy wiring that electrocuted his emotional 
support cat.

MR. MARINO:  My Lord, I will deal with this in my 
submissions, but I will just point out that Opus 
deals with headphones, not a car stereo.  

THE COURT:  Have a seat, Mr. Marino.
MS. VASTO:  My Lord, I will admit that this case is 

light on reasons, but I suspect the trial judge 
felt that a picture was worth a thousand words.

In this case Opus claimed that the wiring was 
substandard, and ultimately the judge agreed and 
ordered that Nokia produce the design specs for 
the headphones in order that Opus's expert, a 
Mr. Bloom, could inspect them.  And in my 
submission this case is almost on all fours with 
our case in that we also allege substandard wiring 
that led to an explosion and injury.  

Now, turning to the Vogel affidavit [VOGEL].  




 
  


SUPREME COURT OF CANADA 


  


CITATION: Opus v. Nokia 2009 BCSC 007 


 


DATE: 20120607 


DOCKET: 5551234 


  


BETWEEN: 


Opus the Penguin 


Appellants / Respondents on cross-appeal 


and 


Nokia Cell Phones of Canada 


Respondent / Appellant on cross-appeal 


  


  


  


CORA: McLachlin C.J. and Deschamps, Abella, Rothstein, Cromwell, Moldaver and 


Karakatsanis JJ. 


  


REASONS FOR JUDGMENT: 


(paras. 1 to 13) 


  


DISSENTING REASONS: 


(paras. 14 to 15) 


Sprout J. (Dumbledore C.J. and Trelawney, McGonagall 


and Hagrid JJ. concurring) 


  


Snape J. 
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Indexed as:  Opus v. Nokia 


Present:  Sprout J., Dumbledore C.J., Trelawney, McGonagall, Snape, and Hagrid JJ. 


 


ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 


                    Torts — Negligence — Standard of care — Contributory negligence — 


Cell phone games responsible for poor performance in competitive salsa dancing  — 


Whether trial judge erred in improperly inviting jury to do the macarena 


                    It is a truth universally acknowledged, that a single man in possession of 


a good fortune, must be in want of a wife. 


However little known the feelings or views of such a man may be on his first entering 


a neighbourhood, this truth is so well fixed in the minds of the surrounding families, 


that he is considered the rightful property of some one or other of their daughters. 


“My dear Mr. Bennet,” said his lady to him one day, “have you heard that Netherfield 


Park is let at last?” 


Mr. Bennet replied that he had not. 


“But it is,” returned she; “for Mrs. Long has just been here, and she told me all about 


it.” 


Mr. Bennet made no answer. 


“Do you not want to know who has taken it?” cried his wife impatiently. 


“You want to tell me, and I have no objection to hearing it.” 


This was invitation enough. 


“Why, my dear, you must know, Mrs. Long says that Netherfield is taken by a young 


man of large fortune from the north of England; that he came down on Monday in a 


chaise and four to see the place, and was so much delighted with it, that he agreed with 


Mr. Morris immediately; that he is to take possession before Michaelmas, and some of 


his servants are to be in the house by the end of next week.” 


“What is his name?” 


“Bingley.” 


“Is he married or single?” 


“Oh! Single, my dear, to be sure! A single man of large fortune; four or five thousand 


a year. What a fine thing for our girls!” 


“How so? How can it affect them?” 







“My dear Mr. Bennet,” replied his wife, “how can you be so tiresome! You must 


know that I am thinking of his marrying one of them.” 


“Is that his design in settling here?” 


“Design! Nonsense, how can you talk so! But it is very likely that he may fall in love 


with one of them, and therefore you must visit him as soon as he comes.” 


“I see no occasion for that. You and the girls may go, or you may send them by 


themselves, which perhaps will be still better, for as you are as handsome as any of 


them, Mr. Bingley may like you the best of the party.” 


“My dear, you flatter me. I certainly have had my share of beauty, but I do not pretend 


to be anything extraordinary now. When a woman has five grown-up daughters, she 


ought to give over thinking of her own beauty.” 


“In such cases, a woman has not often much beauty to think of.” 


“But, my dear, you must indeed go and see Mr. Bingley when he comes into the 


neighbourhood.” 


“It is more than I engage for, I assure you.” 


“But consider your daughters. Only think what an establishment it would be for one 


of them. Sir William and Lady Lucas are determined to go, merely on that account, for 


in general, you know, they visit no newcomers. Indeed you must go, for it will be 


impossible for us to visit him if you do not.” 


“You are over-scrupulous, surely. I dare say Mr. Bingley will be very glad to see you; 


and I will send a few lines by you to assure him of my hearty consent to his marrying 


whichever he chooses of the girls; though I must throw in a good word for my little 


Lizzy.” 


“I desire you will do no such thing. Lizzy is not a bit better than the others; and I am 


sure she is not half so handsome as Jane, nor half so good-humoured as Lydia. But you 


are always giving her the preference.” 


“They have none of them much to recommend them,” replied he; “they are all silly 


and ignorant like other girls; but Lizzy has something more of quickness than her 


sisters.” 


“Mr. Bennet, how can you abuse your own children in such a way? You take delight 


in vexing me. You have no compassion for my poor nerves.” 


“You mistake me, my dear. I have a high respect for your nerves. They are my old 


friends. I have heard you mention them with consideration these last twenty years at 


least.” 


“Ah, you do not know what I suffer.” 


“But I hope you will get over it, and live to see many young men of four thousand a 


year come into the neighbourhood.” 


“It will be no use to us, if twenty such should come, since you will not visit them.” 







“Depend upon it, my dear, that when there are twenty, I will visit them all.” 


Mr. Bennet was so odd a mixture of quick parts, sarcastic humour, reserve, and 


caprice, that the experience of three-and-twenty years had been insufficient to make his 


wife understand his character. Her mind was less difficult to develop. She was a woman 


of mean understanding, little information, and uncertain temper. When she was 


discontented, she fancied herself nervous. The business of her life was to get her 


daughters married; its solace was visiting and news. 
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BC SUPREME COURT 


 


BETWEEN: 


 


Melissa Smith 


 


-and- 


 


Vern Hicks Quality Motors 


 


AFFIDAVIT 


Sworn on this 14th day of August, 2018 


 


I, Cosmo Vogel, of Vancouver, British Columbia, MAKE OATH AND SAY THAT: 


 


1. I am an expert at Adobe Photoshop. 


2. My primary income is from using the Adobe Photoshop program to alter photographs for online 


dating profiles. I charge $200 per photograph for black and white and $500 for colour. 


3. I have been certified by Klorgboof Unlimited, a renowned centre of learning in photo 


retouching. 


4. I am also employed to detect when someone has used retouching software on their own 


photographs to hide wrinkles, tattoos, horns or a third eye. 


5. To detect retouched images, I run the photos through a suite of proprietary software I have 


developed which analyses JPEG compression artifacts. 







6. Over the course of my lengthy career I have worked with many fashion houses and production 


companies, including Bose Pictures Entertainment, and I am extremely familiar with their 


corporate name and logo. 


7. The Bose logo is not in Comic Sans MS font. 


8. My software shows a 99.4% chance that the photo I was shown on July 16 was altered using 


Adobe Photoshop. 


 


SWORN BEFORE ME at  


Vancouver, British Columbia, on the 14th day of August, 2018 


 


 


Signature Roberta Xamin 


NOTARY PUBLIC IN AND FOR THE PROVINCE OF BRITISH COLUMBIA 
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Cosmo Vogel has been a professional photoshopper 
for over 15 years, and he swears that he can spot 
a phony picture from a mile away.  He states at 
paragraph 6:

Over the course of my lengthy career I have 
worked with many fashion houses and 
production companies, including Bose Pictures 
Entertainment, and I am extremely familiar 
with their corporate name and logo.

And we say that -- 
THE COURT:  Ms. Vasto, I'm going to stop you there.  
MS. VASTO:  Yes, My Lord.
THE COURT:  I think I can take judicial notice of the 

spelling of the name "Bose."  
MS. VASTO:  I'm sure Your Lordship can, yes.
THE COURT:  I have their TV in my living room.  It says 

"Bose" not "Boos."
MS. VASTO:  That is very helpful.  Thank you, My Lord.  

I will move on, then, to the issue of relevance, 
My Lord.  

First of all, we say that the digital file is 
relevant because we have already heard evidence 
that all sound systems need to be properly 
insulated when they are installed and that Boos 
sound systems are not properly insulated.  You 
will recall that the electrical expert Pete Sparks 
testified earlier this week about the safety of 
these Boos systems.  On trial day 2, which was 
February 21st, he stated the following at page 3, 
line 9 during his direct examination:

Q Mr. Sparks, are you familiar with the 
Boos knock-off stereo system that 
exploded in Ms. Smith's vehicle?

A Unfortunately, I am, yes.
Q Do you feel that these units are safe?
A I do not, no.  
Q And would you ever install one of these 

units into someone's vehicle?
A I wouldn't plug one into somebody's car 

even if they listened to ABBA.

Mr. Sparks then testified as to the blueprint 
that was taken from the Bose website, which was 
marked as exhibit 40 [EX 40].  And in that same 


Ex40.png
Ex40.png
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transcript, day 2, at page 5, line 16 he gave the 
following evidence:

Q Mr. Sparks, please take us through the 
significant parts of this blueprint.  

A Okay.  So we can see from this blueprint 
that there's insulation on part G and 
part J and part Q, but when I viewed the 
system that was installed in Ms. Smith's 
Miata -- what was left of it, anyway -- 
there was no insulation.  It was just 
bare wiring.  You can see the metal.

Q Is there any chance that the insulation 
could have been destroyed in the 
explosion?

A Some of it, yes, but you'd still see 
pieces of it.  There was nothing there.

Secondly, we say that the digital file is relevant 
because the damages in this case are excessive.  
Ms. Smith had a promising career as a hand model, 
and the explosion has left her unable to pursue 
her modelling opportunities.  

MR. MARINO:  My Lord, I have to object to this.  First 
of all, that is not a proper test for relevancy.

Secondly, we heard from Dr. Gropper earlier 
this week who, during cross-examination, stated 
that Ms. Smith's success as a hand model was 
extremely unlikely given her severe case of 
brachydactyly.  

THE COURT:  And just remind me again what that is.  
MR. MARINO:  Essentially she has toes for thumbs. 
MS. VASTO:  My Lord, that is an unfair 

characterization.  Ms. Smith has short fingers.  
She does not have toes on her hands.

THE COURT:  Move on, Ms. Vasto.  
MS. VASTO:  Yes, My Lord.

Mr. Sparks further testified that if a 
properly insulated Bose sound system had been 
installed instead of the Boos knock-off the 
explosion likely would not have happened and 
Ms. Smith would not have sustained the devastating 
injuries that she sustained.  And she would still 
have her ABBA tape.

Those are my submissions.
THE COURT:  Mr. Marino, does your client have the 

original electronic file of the photograph, 
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exhibit 43?  
MR. MARINO:  We do, My Lord.  
THE COURT:  Any difficulty with producing it?
MR. MARINO:  Yes.
THE COURT:  Why is that?
MR. MARINO:  Because we say it is irrelevant.  
MS. VASTO:  My Lord, my friend won't agree to produce 

it because it is clearly devastating to his case.  
THE COURT:  Ms. Vasto, take your order.
MS. VASTO:  Thank you, My Lord.  
THE COURT:  Is there anything else we can usefully do 

today?
MS. VASTO:  No, My Lord.  We have the manufacturer of 

the cassette tape scheduled for tomorrow, and he 
will tell us about any connection between the 
explosion and ABBA Solid Gold.  He is expected to 
take the full day.

THE COURT:  Mamma mia.  Okay.  We are adjourned until 
10:00 tomorrow.

THE CLERK:  Order in court.  Court is adjourned.

(PROCEEDINGS ADJOURNED AT 4:00 P.M. TO SEPTEMBER 5, 2018)

Reporter's Certification:

I, Christy L. Pratt, RCR, RPR, CLR, Official 
Reporter in the Province of British Columbia, 
Canada, BCSRA No. 535, do hereby certify:

That the proceedings were taken down by me in 
shorthand at the time and place herein set forth 
and thereafter transcribed, and the same is a true 
and accurate and complete transcript of said 
proceedings to the best of my skill and ability.

IN WITNESS WHEREOF, I have hereunto subscribed
my name and seal this 6th day of September, 2018.  

_______________________________
Christy L. Pratt, RCR, RPR, CLR
Official Reporter  
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